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qar «ft xta aaftft srtf ^nf^sT axm 
g atria tra as fom ?t nf 1 1 

qrxq m XT^qfq 
qqraw 

vrn>r ftaiaa wfw % qqsi 
\ 1989 aT ftttT JTTWT t. 2 

[qrxa % xrc$qft q arm t? qfaarq % xmsx 
193 ( 2 ) $ wreft^r ftfq] 

XT^a !WT q^Xa 31. ^TOTa fq>q at afq- 
afqq ftx^ir % t 

xra 

l, l xps^qfq qfaarqa t, qtxq % xpsjqfq frxr 
aim tt xnt ax, infrsr e|io sjqrii, 1989 % fata 
era '*nxq % qfaaTq % aqasa 103 ( 2 ) % <itfti 
fqsifaq wit 1 ! i5t w ro qx xia ^rrifr fa arr 
a*an?ftq xrsa qai qa«r ar. xrawr fqa sat iwr 
% qaxa at x$t % f^rcr ftxfsq ix aq £ 1 

1,2 xxq axa fiKpntt aiatqq, fajrx % 
qatsa *fr xtsr «raftxt % Tfftsr lo^ja, 1989 ^ 
t??r to % wraix qx f^rar^r a$ afaaaq 

ppirr aar ar fa ?t. sraqra frr«r aTfaa ftarqsftx 
qi q i fqa qfxata qqHH ( : SXXtSaX STta wtarfira 
SW1% tfj qt?RT f5T) 4 93^T % aWW-qS-qfrfttqa 
ar qa tnxa art a am arcr % qfama t7*Fp©a 
102 ( 1 ) (a) t aafmq'tlPfT aiq«’' «m fa<^ 

' 1 1 gat CRT t qqra# axaiaai ar aatfiaa axt 0 
' as afqq §aT fa *qrr qqaia aa, xfr qtqraft xfts*t- 
' W 'afaftaq % atta xftn^tfFr rja qtqTafrgrxT 
jrflftz tiara % aq it xarfw faar aar *Jrr, aaq 
r -ft|iR^ ^ 1986 . % wsattq q. 15 [fa^rx 

screws ftm qxat (asq.Hsq) q®tTtq, i986 fa^rx 
STSax ^Stim (stfi artax) ar?tqr, 

1986] stxt. .faai aai ai afrx it ^frr 
WOTlitW !PT r^Tq- TTW. f^m<T VT 

fa^n: fvrar'U *mx (srau n?^) *rfy- 

frriig, 1987 finFl 5TT?#7 T^FTvT (Sffrq - 

eftin:) {rtf?, 19.87] ( 1987 STfafiWT 11 ). 51 Him 
Vt f?PTT I ^«W m’TT TT JTHa ^ ferr ^ q^, 
?tf«TFT »fft ^mfTT’FftfT 5TRft 'TftlJ % 9T ITm 
Irc'PTt % a'Tf rmr aT^T fqq% ^eift fi^n- k 
inror ^f 1 tt. fii'a %, ^ft wts 11 q^?r itrft 
% (Rww-ir^'^TfiT^ qa qa ur^m ?r k, srsff 
jm q^rr Iw mamra % nasi oravr qi), 
n't aflx FFFft^ k atfan ftrin 

% t (Tt.firar) 3500 ^. tipi qx qft t kmrn % 


asm afw ^ k, ai«mT % 

srm^-FX-qf'Tfql«m ax x| | 111 x«fr qx ^ 
aqffqrx «fl ■mHt X nq^ fqqr f% > 4 t fq«r fainx 
qrqm % ?nfrq mw xt qa am qxq % qqx>q, 
xT^a qqr % nxxq ax ^q % fqq faxt^T k a^q 
? I 1 

2.1 xrcjqfq afqqm ir xqa fa^xr arm ax 
arara % aifrar 9 aam, 1939 xr rr. fa^ afrx 
sraferx at, Tm-aqq Max aaa/xrwqa aV w-q 
aqaar quri^ ji qqxxr axa % Piq, 5^1 orq Tirft qtf 
3 frx ^a aatqa % faq aa? tta aixr aT aaa a^x 
faar 1 anx ii m. ftr>a ^r arxtg 8 ftrqfax 
at a^ fqtaq ffxrr fa fafra aaa aftx ?rm 
aaraa arft 5 j 16-10-89 at ar axrt; qaanr am 
ax% q?t soqfTT ^t xrq qatfa qqaa aait^ aaim 
axt aftx xnarfaftm axa aai xxx wrfa tarn 
axa % fxq af«a aaa xftferq f, 1 a? araai q^x 
ax xft q 4 't qfx xt. fq>a q aiftar 1 6 -10- 8 9 at 
fqfei aaa qasi^r faai 1 ^qna ?rTfktx a txt afqarc 
at ftxta fafli la qax qiara a q^Oii-qa-qar- 
fa^raai qa, fq^rx qxarx % qtfrq xrq ar aa ^ 
aatfa a qqq qa qiaa qq ii aftx faai fairt aaa 
t; urn ix ^ 'll 

2.2 Tr#?rx «fr qtaixT at at. fqq a fqfaa 
aaa air qa sfo qrxos 1 qamx 1999 at at at 
fsraaa sataq ai qr^tai 28 x«fcx ; 1989 g-q^r 
aiaxix aim axqr 1 atfex a?qxx qqa % qtxx 
am a^r faar aar stx atfxr^ q qqq artqq % 
qnaa it aixtxj 1 8.12.1 989 at srrata 0 an qatriq 
% faro; arxta' 10 qaaxf 1990 ax qqa a^rt at 
smar at aatfa sqt qta qta qqr arr qrqrxq fqafqq 
?tar ar 1 arq'ta a q^rx at sitqr q^x arx qt 1 
qqTarx q qqar amx xrxxa 10 x-Tqxr, 1990 at 
it:t faar 1 xnt'a 6 .1.1990 % aat arm ski 
q'r xrxfq 10.1.1990 at am faar aar qrffarx 
a axaiaat at aiaar^t a afqqsi a qfmfia 
fao; art ar fataa faar atx at wt qitar at fa 
qqar a? afaarx gxfaq xt fa a? q fri f xa r axaiaxt 
q vfr aiaarfr a ?txrq qraxaai q?fm ttq qx, am 

ax qa' 1 

2.3. o/t qrqqt t aXqfxq qifaa qqia aqqrx 
Tqffarx ar qwnx ar. fax at qxta j axqx.r, 
1990 at amtxr fixr ^rar fqqar XTtia 8 ‘^xix % 
faxs qxar swax xixoi 14.2.1990 qa arxr 
axarar, afaa qqT ar^q |t 1 qrxt^ 14-2-1990 at 
arr. fqq q srq a^xta qx xqa grxr ^qr q?^nx 
far^' art ar qqa qiXt^ 2 arq 1990 qa 
ail faar aar 1 qrxm 3 am, 1990 at gq% 
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xxfafa % ^cr sfasrq % f^rq mxr ^rr 
far fa sfaqr w srrcrrx xx fa Pp fxxr fair far 
%) xt fair fa nxr % fax q sn% fxerr tt «ira 
*p 4 far xfa *r *qxq % i gfam wtwt tret 
? t srrfar xfarrx tx% st. fax fa srxxr fan ste^x 
Ti*xr w % f«rq qnfai 4 fafa, 1990 tt *pr 
qxx four 1 

3. far faq fa^rx fqttrx tmr *pf qrarxur faqfaq, 
faxqxt, 1990 n ffcrr fax qr. ffaq, qq nrarxT 

fafaqq it 8 0-51 a t$x tprr fqqfqqsaq tr xr?q 
fqtrrx TTvrr if f^r^ff^tcr fa no; i fqqrq ?T*rr % ffa; 
ttt ffafqq x: «rnx 3 T. far q xmi q-qr if ml 
xmx % wrcxa l faqr fax q$ Rivra qxq % qqnfq 1 
qrxfal ie- 3-1990 *pt p-farx qrx fan 1 

4. Xfxfa 16-3-1990 fa qr. fax ?xptx<3 
xslfarx xrx f^rq qfa % xfxqrxrxqxx q qxr ffa fr 
Xtxq ffvrr % Xnfa ifl Tg qp; I I qq: iff S)W tfa 
W q XRq ^T'JTf XX XTXT q?r xfat ff fafa fa Tfo; 
| qrqfa, m fqqrxfax qfa x?, w | xxrfx: a m 
sxr trrrr % qxxx 1 fa 1 1 

Vf xfxfafxqr if, min fa txt qifa qfa % 
fax, xr^xfa lr w turn fafar f*p w qr. fax 
xrxq mi % trxxq q^ xfa % fro; faxffar ft fa f, 
fafar fa far t 1 faxfS? qr. fax faijrx iro 
q*rr *p qfarrq nwr | fag; q^ fafafaq | fx:qfa 
m Tixqx% 1990 if '31 , fax w\ fqfix fq-jr^r 
% fan faTm ^r fan |, wrqfa % faq qf 
q(ff | fa q? q-fat q.ff tht 1 faifa ^ faqq if 
wnfar q-'r qtt fafa far faqr qqr | qqt fq^terr 
spT gq qfaf 7T qrqrfa | X\'X ^T. fa«| % 

fafrr fatrrq *r*rr % fan, fatfm ffa % q?ir nfa 

|TT q 1 q qcq, faq wfafafa fafaqr wrmfTrT | 
¥T, fast' % farm qqr v fan; faffaq ffa 
^ fa ^ f, m: xrm farm qqr qfa gqqfa nmor 
fa'fa fartfa, faq qfa % fa, fqqfaq-^q wl farfaqr, 
|, ffar m 5rrqfq srrfa sriwrfm *ft anw »r: 
faerr 1 fa if fat fa ^r. (far fa w qqr 
fa gq*qqr qqfa fafar if xrf'mfm f-rrfar m fau 
fa fa fqfa 11 far^?r fa qqr m q rr^r qqr 
% qfa fa fa fax ffarqnr fqfn % fafax 
iqrqfq x;r ffaim-fa fa f^fa fqxf^r % xrx if 
faaqrfxxr n#f| fax faq xr^ fqm mi fa faxqqr 
qqfa fq?sr ir qtt fxxfar mw faqr ^ fa fa 
fqqfqq-fa fa fafaor ir %q xx srrfaq fa fan- 
iprfxfrr qfa 1 1 (fxqr fa: mrz xrq (n.'.wst.'q-R. 
1953, faqfa Tqrqm 210); farm m (n;. 

wr^.wrx. 1965 Tqnrm i 892 );fa.fa. 


far (q-.,?xrx. 1978 gxxnq mrm ieo9) 
qrfq %• arfarif ww rqrqim w xf^o, 1 ) 

5 . qq^qrx, xr^xfq if arxi fxr^ ifft w xnr 
% xrq Anq ffarr mr | fx fa xrx mfarfa q'r 
qrfaa 10 fa, 1 9 89 faqfa fq^,xr fa srfa % xrrx<j|- 
ssrfxq xr <f qrn- 1 

fa ffafa; x. $fai fa xfxarrxfa 

17 5f^qx, 1990 1 rxq % ofa fqqfqxr xrrfax 

[Xr. q. 7 / 45 / 90 -fq. II] 
xr.nq. Tfaxxi, faqq qfaq 

MINISTRY OF LAW & JUSTICE 
(Lcgislutivc Dopartment) 
NOTIFICATION 

New Delhi, the 4th December, 1990 

S.O. 933(E).—The following Order mode by the 
President is published for general information :- 

ORDER 

Whereas a petition dated 10th June, 1989 has been 
tiled by Shri Ramesh Akhouri, Convener of Hindus¬ 
tani Andolan, Bihar, alleging that Dr. Jagannath 
Mishra, has become subject to disqualification for 
membership of the Council of States in terms of sub- 
clause (a) of clause (1) of'article 102 of the Consti¬ 
tution of India by reason of his nolding an office of 
profit ufider the Slate Government of Bihar ; 

And whereas the President of India has sought 
the opinion of the Election Commission under clause 
(2) of article 103 of the Constitution with reference to 
the said petition on the question whether the said 
Dr. J aggnnath Mishra has become subject to such dis¬ 
qualification; 

And whetcas the Election Commission has given 
its opinion (vide Annexure) that consequent upon 
the acceptance of the resignation of said Dr. Jagannath 
Mishra on 16th' March, 1990 by the Chairman of 
the Council of States, he- is no longer a member of 
the Council of States from that day, the question 
whether he is disqualified for continuing as member 
of the Council of States no longer survives and as 
such the petition dated 10th June, 1989 of ’ Shri 
Ramesh Akhouri has become infructuous; 

Now, therefore, I, R. Venkataraman, President of 
India, in exercise of the powers conferred on me 
under article 103 of the Constitution and in accor¬ 
dance with the opinion of the Election Commission, 
do hereby dismiss the petition of the said Shri Ramesh 
Akhouri as the same has become infructuous. 

Dated 30th November, 1990. 

R. VENKATARAMAN, President of India 

ANNEXURE 

ELECTION COMMISSION OF INDIA 
. REFERENCE CASE No. 2. of 19891 

[Reference from the President of India ujider 

Art. 103(2) of the Constitution of India] 
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In Rc : Alleged disqualification of Dr. Jagannath 
Mishra, former Member of the Council of 
States. 

OPINION 

1.1 By a Reference dated G] 1 Oth July, 1989, trie 
President's Secretariat sought, as desired by the Presi¬ 
dent of India, the opinion ol the Election Commis¬ 
sion under Art. 103(2) of the Constitution of India 
on the question whether Dr. Jagannath Mislva, the 
then sitting member of the Council of States, had 
become disqualified for continuing as a member of 
that Council. 

1.2 The above question arose on a letter dated 
10th June, 1989 from Shri Ramesh Akhouri, Conve¬ 
ner of Hindustani Andolan, Bihar Pradesh, in which 
it was alleged that Dr. Jagannath Mishra was holding 
an ‘Office of Profit’ within the meaning of Act, 
102(1) (a) of the Constitution of India by reason of 
his holding the office of the Chairman-cum-Dircctor 
General of the L. N. Mishra Institute of Economic 
Development and Social Change, Patna. The perusal 
of the documents annexed to the said letter showed 
that the management of the said Institute, which was 
initially started as a private Institute by a Society re¬ 
gistered under the Societies Registration Act, was 
taken over by the Government of Bihar by Ordinance 
No. 15 of 1986 [Bihar Private Educational Institu¬ 
tions (Taking Over) Ordinance, 1986] and later on 
replaced by an Act of the State Legislature, namely, 
the Bihar Private Educational Institutions (Taki'im 
Ovcr) Act, 1987 (Act XI of 1987). On taking over 
the management of the said Tnst’tute, the then Go¬ 
verning Council of the Institute was soughr to be re¬ 
placed by the State Government by a Board of Man¬ 
agement, headed by the Governor of Bihar. Dr. 
Mishra, who was holding the Office of the Chairman- 
cum-Dircctor General of the Institute before its take 
over, agitated the matter before the High Court of 
Judicature at Patna by way of writ petition and the 
Hon’ble High Court declared that he (Dr. Mishra) 
continued to be the Chahman-cum-Director General 
of that Institute on a salary of Rs. 3500f- which he 
was drawing earlier prior to the take over the Ins¬ 
titute. On these facts, Shri Akhouri, the petitioner 
herein, contended that Shri Mishra had become sub- 
feet to disqualification for continuing as a member 
of the Council of States by reason of his holding 
an Office of Profit under the Government of Bihar 

2.1 On receipt of the said Reference from the 
President’s Secretariat, the Commission issued notices 
on 9th August, 1989 both to Dr. Mishra and to the 
petitioner to file their written statcmcnts[affida- 
vits and other, supporting documents and granted 
them one month’s time for the purpose. In reply 
thereto. Dr. Mishra prayed on 8th September, 1989 
that he may be allowed to file his written statement, 
and other documents on or after 16-10-1989 as the 
Procurement and inspection of relevant documents by 
him, and preparation of reply, etc., required further 
time. That request was granted : Dr. Mishra filed 
his written statement on 16-10-1989. He disputed 
the contention of the petitioner that the Office of the 
Chairman-cum-Director General of the said Institute 
was an Office of Profit under the Government of Bihar 
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as he stated that he was holding that Office in an ho¬ 
norary capacity and without any salary. 

2.2 A copy of Dr. Mishra’s written statement was 
furnished to the petitioner, Shri Akhouri, on 1st No¬ 
vember, 1989 for his rejoinder thereto by 28th No¬ 
vember, 1989. The required rejoinder was not filed 
within the time and the petitioner through his coun¬ 
sel prayed to the Commission on 8-12-1989 for ex- 
tention of time for the purpose upto 10th January, 
1990 because of the then intervening general election 
to the Lok Sablha. The Commission granted the 
prayer of the petitioner. The petitioner filed has re¬ 
joinder statement on the lOth January, 1990. By 
another application dated 6-1-1990, filed on 10-1-90, 
the petitioner sought to keep certain documents on- 
record of the proceedings and further prayed for a 
right to bo reserved to file other and further docu¬ 
ments if became necessary in the course of the pro¬ 
ceedings. 

2.3 In keeping with the usual practice followed in 
such cases, the rejoinder statement of the petitioner 
was served on Dr. Mishra on the 1st February, 1990 
for filing his surrejoinder, if he so desired, by 15th 
February; 1990. On a request from Dr. Mishra re¬ 
ceived on 14-2-1990, time for submission of the sur¬ 
rejoinder by him was extended upto 2nd March, 1990. 
On the 3rd March, 1990, his Counsel prayed for fur¬ 
ther extension of time for the above purpose by one 
month on the ground he (Counsel) had lost his father 
and was not in a position to attend to the case as he 
was busy with the peifoimuice of religious (Saradh) 
ceremony of his father. In view of the reasons sta¬ 
ted, the Commission accepted the prayer and granted 
Dr. Mishra further extension upto 4th April, 1990 
for filing his surrejoinder. 

3. Meanwhile, the general election to the Bihar 
Legislative Assembly was held in February, 1990 and 
Dr. Mishra got elected to the State Assembly from 
80-Jhanjharpur Assembly Constituency at that gene¬ 
ral election. On such election to the State Assembly, 
Dr. Mishra resigned his seat in the Council of States 
and his resignation was accepted by the Chairman 
of that House on 16-3-1990. 

4. Consequent upon the acceptance of resignation 
of Dr. Mishra on 16-3-90, he is no longer a member 
of the Council of States from that day. Therefore, 
the question whether he is disqualified for continuing 
as a member of that Council no longer survives for 
consideration at present as he is already not a mem¬ 
ber of that Council now. In these circumstances, the 
reference received from the President seeking the opi¬ 
nion of the CommTsion whether Dr. Mishra has be¬ 
come subject to disqualification to continue as mem¬ 
ber of the Council of States has become infructuous. 
Dr. Mishra is no doubt a member of the Bihar Legis¬ 
lative Assembly at present. But it may be mentioned 
that, in so far as Dr. Mishra’s election to the Bihar 
Legislative Assembly in February, 1990, is concer¬ 
ned, it is not necessary for the Commission to express 
anv opinion because no reference has been made to 1 
the Commission in. regard to the matter and the alle¬ 
gation of disqualification is bassd on facts which oc¬ 
curred before Dr, Mishra’s election to the State 
Assembly. The facts on which the alleged disquall- 
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fication is based being anterior to Dr. Mishin’s elec¬ 
tion to the State Assembly, the disqualification if any. 
with respect to his membership of the State Legisla¬ 
tive Assembly would be a pre-election disqualilication 
over which the Commission cannot exercise jurisdic¬ 
tion. 'J o sum up. in so far as the disqualification al¬ 
leged with reference to Dr. Mishra’s membership of 
Rajya Subha is concerned, the reference became in- 
fructuous when he ceased to be a member of the 
Rajya Sabha and, as the law stands, the Commission 
has no jurisdiction with regard to a pre-election dis¬ 
qualification and if there is any disqualification with 
reference to the membership of his State Legislative 
Assembly would be a pre-election disqualification 
tion over which the Commission has no jurisdic¬ 
tion. [Kindly see Supreme Court’s decision in the 
cases of Saka Venkata Rao (AIR 1953 SC 210); 


Brundaban Naik (AIR 1965 SC 1892); N. G, Ranga 
(AIR 1978 SC 1609), etc.]. 

5. Accordingly, the Reference, received from the 
(President, is returned with my opinion to the effect 
that the petition, dated 10th June, 1989, of Shri 
Raimesli Akhouri be dismissed as having become in- 
fructuous. 

(R.V.S, PERI SASTRI) 
Chief Flection Commissioner of India. 

New Delhi, the 
17th October, 1990. 

[F. No 7(45) j90-Leg.II( 
B. L. MATHORIA, Jt. Secy. 
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